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Sutherland: Jerome E. Carlin, Lawyers' Ethics: A Survey of the New York City

BOOK REVIEW
A SURVEY OF THE NEW YORK CITY BAR. By Jerome
New York: Russell Sage Foundation, pp. 267. 1966.

LAWYERS' ETHICS:

E. Carlin.
$6.75.

The lawyer perennially attracts dislike from many and sometimes,
though more rarely, gains admiration from a few. The reasons for
both reactions are quite obvious. On the one hand he speaks for
causes not his own; and indeed feels some professional obligation or
at any rate justification for upholding at the Bar a man in whose
cause he disbelieves. Capping this professional willingness to make
the worse cause appear the better, the lawyer takes pay for doing
so. Then too, men are taxed to support good government, and public
servants swear to demean themselves justly; yet a man menaced by
the state must hire a knowledgeable spokesman to bring about the
state's just operation. And still worse in most eyes, the cannier the
advocate the more a wrongdoer needs him; for with his skilful help
the wrongdoer may evade the penalty for his wrongs. From this the
lawyer may profit, and so earn the scorn of the righteous.
Other stereotypes are admirable. "An innocent victim of evil
appearances is stoutly defended with ultimate success by a young
advocate of small experience but great faith."1 Or perhaps the old
family lawyer counsels rash youth to calm conciliation. Mr. Tutt,
Arthur Train's righteously ingenious upstate New York lawyer is only
one literary example of such virtues. But one comes to fear that
generally to the artist in pictures or in print, the lawyer more often
appears evil than good. Honor6 Daumier's prints in his Gens de
Justice, with their devastating inscriptions, demonstrate that the bad
lawyer is no monopoly of the Anglo-American system. Dickens' description of the office of Mrs. Bardell's solicitors must describe what
he had often seen in London.
The clerks' office of Messrs. Dodson and Fogg was a dark,
mouldy, earthy-smelling room with a high wainscotted partition to screen the clerks from the vulgar gaze; a couple of old
wooden chairs; a very loud-ticking clock; an almanack, an umbrella stand, a row of hat-pegs, and a few dirty shelves, on
which were deposited several ticketed bundles of dirty papers,
some old deal boxes with paper labels, and sundry decayed
stone ink bottles of various shapes and sizes.
From this office issued the iniquitous case of Bardell v. Pickwick.
1. Here I make bold to repeat some ideas and some words I wrote in
Prologue to an Introduction, Foreword to INTRODUCTION TO LAW (Harvard Law
Review Ass'n ed. 1957).

Published by UF Law Scholarship Repository, 1966

1

Florida Law Review, Vol. 19, Iss. 3 [1966], Art. 9
1966-67]

BOOK REVIEW

Copperfield's slippery and scheming adversary Uriah Heep was only
a little less respectable than those false fronts of the Doctors' Commons, Messrs. Spenlow and Jorkins. Jerome Carlin's 1962 book,
Lawyers on Their Own 2 written about a depressed sample of the
Chicago bar, describes conditions not unlike those of Jorkins' office
after Spenlow's death had removed its respectable facade. 3
There were a number of hangers-on and outsiders about the
Commons, who, without being proctors themselves, dabbled
in common form business, and got it done by real proctors,
who lent their names in consideration of a share in the spoil;and there were a good many of these too. As our house now
wanted business on any terms, we joined this noble band;
and threw out lures to the hangers-on and outsiders, to bring
their business to us.
Dr. Carlin's latest book, Lawyers' Ethics, is a sociologist-lawyer's
study of the ethical behavior of about 800 lawyers engaged in private
practice in New York City. He made his survey by interviews, using
an elaborately prepared "interview schedule," which must have taken
a great deal of time to prepare. To conduct the interview must also
have required a great deal of time and patience both of the interviewers and of the lawyers interviewed. Of the 296 pages in the
book, approximately 125 are occupied by charts and tables giving
the results of the interviews. The book thus demonstrates great labor.
Dr. Carlin's conclusions are frank. Lawyers, he finds, are at least
in theory subject to two sorts of ethical norms-those of common
honesty which should bind all good men, no matter of what calling;
and the rules of conduct peculiar to the legal profession, forbidding
the lawyer to advertise, to solicit business, and the like. The former
are accepted by most lawyers, the latter only by an elite. Both are
accepted more widely in precept than in example. The high-status
4
group in New York are lawyers connected with large law offices:
The metropolitan bar is a highly differentiated and highly
stratified professional community. There are marked differences in what lawyers do and the kinds of clients they serve.
This diversity of practice is, in turn, related to size of the law
firm. Lawyers in the larger firms are at the top of the status
ladder; individual practitioners and small-firm lawyers are the
2.

My comments on this book appear in a review in 77 HARv. L. REV. 395

(1963).
3. Sir William Holdsworth's book, DIcKENs AS A LEGAL HISTORIAN (1928),
discusses the substantial reliability of these fictional pictures drawn from life.
4. CARLIN, LAWYERS' ETHics: A SURVEY OF THE NEw YoRE CrrY BAR 168, 177-

78 (1966).
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lowest group; members of medium-sized firms fall between.
Large-firm lawyers have the highest average incomes. They
represent the most affluent clients and come into contact with
the highest levels of government, including the judiciary. Individual practitioners and small-firm lawyers have the lowest
incomes. They represent the least affluent clients and deal
with the lowest levels of government ...
The system of social stratification in the bar, by undermining the integrity of lower-status lawyers also tends to weaken
the quality and authority of the legal order, particularly at the
lower levels of the administration of justice. The insecurity of
low-ranking lawyers increases their willingness to influence official decision-makers through such illegitimate means as bribery
or the prospect of political favor. Consequently, whatever
corrupt tendencies are exhibited by lower-level courts and
agencies are unlikely to be countered by the lawyers who characteristically practice before them. Moreover, those attorneys
who are capable of resisting such practices rarely appear before
these agencies.
Stratification of the bar also has much to do with the highly
uneven character of the legal services provided to different
classes in our society. The best trained, most technically skilled, and ethically most responsible lawyers are reserved to the
upper reaches of business and society. This leaves the least
competent, least well trained, and least ethical lawyers to the
small business concerns and lower-income individuals. As a
result, the most helpless clients who most need protection are
least likely to get it. Lower-status clients are most likely to
provide lawyers with opportunities for exploitation and to end
up with lawyers who are least capable of resisting temptation.
The uneven character of the legal services, moreover, leads
to a highly selective development of the law itself. Those
areas that reflect the interests of large corporations and wealthy
individuals are most likely to be elaborated; law dealing with
the poor and other disadvantaged groups, particularly in the
consumer, landlord-tenant, welfare, and domestic relations
areas, remains largely neglected and underdeveloped.
With Dr. Carlin's conclusions about the greater general deviation
from professional conduct among "disadvantaged" lawyers who depend for their livelihood on disadvantaged clients, any lawyer who
has served on a disciplinary committee of a large Bar Association
would sorrowfully agree. His conclusion is not surprising. He confirms what young Copperfield found in 1830 or so. The stubborn
question remains: what to do about it? Dr. Carlin correctly points
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out that conventional disciplinary procedures have accomplished little. Furthermore, the "small" or lower middling client who comes
from the most numerous class in our society5 needs precisely the
accessible lawyer he is apt to find practicing alone or in a small group.
The small client is frightened by the apparatus of a great law office,
even if the busy partners feel conscientiously obliged to provide service for him. He is haunted by the spectre of huge costs; all his life
he has heard tales of grasping lawyers. He turns to lawyers with
whom he feels more at home, sometimes to his sorrow. Dr. Carlin
suggests, quite properly, that new forms of professional organization
might increase the financial stability of the lawyers willing to serve
small people, and so might diminish the temptation to professional
misconduct.
Most social wrongs have distressingly simple causes, and equally
distress the observer by the complexity of any perceivable set of
remedies. The unhappy state of affairs the author has pictured in
this and his preceding book arises from a lack in the lower-middle
and lower strata of society of an adequate number of able, energetic
and well-trained lawyers of high principles who will find ample
satisfaction in life by serving such people ably and uprightly, and
for money rewards much smaller than those of the lawyers who lead
great law-firms and efficiently serve corporate titans.
Indeed if Dr. Carlin's latest book causes me any distress it is the
author's lack of comment that such men do exist, and are far from
starving. The problem of getting enough of them is complex.
One great need is to make their calling prestigious in a society
which, in general, measures prestige by annual income. But eminent
clergymen and teachers gain ample public respect even when modestly paid. Perhaps more bar association recognition of able brethren
in this category would help. The alumni associations of law schools
could maintain more cohesion among their members so that a graduate might feel the warming respect of his peers for his intellect,
integrity and general professional competence, regardless of the social
group he serves or the price for which he sells his services. Dr. Carlin
tells us:0
Isolation of the elite from rank and file members of the bar
and from lower reaches of the administration of justice partly
5. "In New York City we have seen that fewer than 5 per cent of the lawyers
report that the median income of their clients is under $5,000 a year, although
half the total families and unrelated individuals have incomes under this amount.
Conversely, 70 per cent of the lawyers report that the median income of their
clients is in excess of $I0,000, though fewer than 10 per cent of New York's
families and unrelated individuals receive incomes that high." Id. at 178.
6. Id. at 180-81.

https://scholarship.law.ufl.edu/flr/vol19/iss3/9

4

Sutherland: Jerome E. Carlin, Lawyers' Ethics: A Survey of the New York City
UNIVERSITY OF FLORIDA LA V REVIEW

[Vol. XlX

accounts for the unwillingness of bar leaders to accept responsibility for seeking reform. Elite lawyers, as we have seen, are
cut off from meaningful contact with lower-status lawyers.
They have little in common with the rank and file in social
background and professional training, and the two groups are
largely segregated from each other in work, social activities,
and participation in professional association.
In all probability there will never be an adequate solution of
the problem which Dr. Carlin has documented. History shows the
problem to be too deeply rooted. The author suggests that men
recruited to the bar from high status sources7 behave better than the
others, but neither he nor any other responsible man would suggest
barring the latter for that reason from practice of law.
Moreover, some official wrongdoing is ineradicable. In any society some public authority will, on averages, be exercised by men who
are corruptible; and in any society some men will be willing to
corrupt authority in their own favor, or to corrupt it for the pay
of others. Some men will always be too weak for temptation. This
is, of course, not a reason to abandon an effort to improve the selfrespect and the ability of lawyers, and probably the greatest value
of Dr. Carlin's book is the explicit, almost brutal way in which he
proclaims the need. He thereby calls on everyone taking part in the
administration of justice to improve the honorable character and the
high ability of the men who work in it. Those of us who are concerned with schools of law should scrutinize our policies. The character of men who become judges and other public officials should be
every man's conscientious concern. Procedures for making legal service clearly available to the poor 8 should become the concern of bar
associations, and the methods adopted in England and elsewhere
to accomplish this should have our understanding and concerned
study. The lawyer who ably serves men of middling to small means,
for payment they can reasonably afford, must have honor among us.
In his Foreword to the Carlin book, Professor Geoffrey C. Hazard
of the University of Chicago Law School writes:
The practitioner most susceptible to ethical violation is not
part of a big impersonal organization. He acts an behalf not
of large impersonal corporate clients but of real individuals
whom he deals with face-to-face. He is not a narrow technical specialist but one who encounters in his practice a range
7. Id. at 166, 168.
8. For a documented discussion, see Note, Group Legal Services, 79
REV. 416 (1965).
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of human problems that ordinary everyday people run into,
though he is not as general in his practice as the general
practitioner in smaller communities. He is, in short, an approximation of the stereotype of the lawyer as he appears in
the lore of the legal profession, Abraham Lincoln gone urban.
It is surely a disconcerting revelation that the lawyer whose
situation in practice most nearly approximates the traditional
ideal of what it should be is also the lawyer most susceptible
to violation of the traditional ideal of what his conduct should
be.
Surely it is time we all renewed our vigilance. But the remedy is not
for us to punish more wicked lawyers. The lesson of Dr. Carlin's
book is our duty to replace them with honored and honorable men.
ARTHUR E.

SUTHERLAND*

*Bussey Professor of Law, Harvard Law School.
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